JAN § 2 7013

PARK COUNTY CLERK
OF DISTRICT COURT

Daniel & Valery O’Connell -PRO SE JUME LITTLE
P.O. Box 77 .
Bmigrant, Mt. 59027 M2 0028 PO 16

406-577-6339

MONTANA SIXTH JUDICIAL DISTRICT C

Daniel K. O’Connell & Valery A. O’Connell )
& on behalf of themselves as members of )]
Glastonbury Landowners Association. 3 Cause No. DV-12~ W
}  (formerly) Cause No. DV-12-789C
Plaintiff(s), }
)
V. } MOTION REPLY FOR DECLARATORY
} JUDGMENT & NOTICE TO JOIN TRO
Glastonbury Landowners Association, Inc. )
Board of Directors }
)
Defendant(s) )]
)

As GLA members, Plaintiffs-Daniel and Valery O”Connell, hereby submit this
“MOTION REPLY FOR DECLARATORY JUDGMENT....” This motion is appropriate since the
GLA Defendants failed to deny that this motion for declaratory “judgment will terminate the
controversy or remove an uncertainty” regarding GLA contracts pursuant o §27-8-206, MCA.
Further authority to grant this declaratory motion is pursuant to M.R.Civ.P., Title 27, chapter 8 ef
seq., and also rule 57, M.R.Civ.P., rule 12(c) & rule 15(a)(2) cited herein.

Under these rules, Defendants objection to this motion are moot or non-issues, since
complaint pleadings are complete regarding the unauthorized guest house assessment claim due
1o Defendants faiture to give answer or otherwise defend against that claim and also failed to file
a motion to dismiss that claim, and justice so requires a new/amended declaratory relief claim

regarding GLA’s unauthorized, continued election practices and more.
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Defendants 3rd and final objection due to their requested need for moze discovery is also
moot, or a non-issue, because there is time for more discovery AFTER this declaratory motion is
granted, as agreed to by Defendants “Response™ brief on page 6 (conclusion) which said, “GLA
asks this Court to continue Plaintiffs’ Motion if it does not deny it so that discovery ... can be
taken to establish essential facts.” Plaintiffs also agree with this request for discovery AFTER the
declaratory motion is granted and BEFORE the declaratory judgment is issued or a hearing is
held thereon.

| Thus the only issues to be decided are declaratory in nature , GLA Defendants readily
admit to their actions (see GLA Nov. newsletter attached) that need 1o be yestrained and
construed by this enjoined declaratory relief TRO complaint for; “1. unauthorized/illegal GLA
election practices since 2011-2012 & beyond, and 2. unauthorized assessment charges starting

2013 for the first time ever upon members’ new and existing guest houses.”

Background History:

On September 24, 2012, GLA Members and Plaintiffs filed in Park County a pending Petition
(DV:12-164) for Writs of Prohibition & Mandamus against GLA Board Defendants to prohibit
GLA/Erickson contracts and GLA/Minnick contracts and mandate the GLA Board perform its
GLA duties required by its governing coniracts, after most of their GLA authority & duties were
sold to Minnick to perform in violation of its GLA governing contracts with members. Soon after
that filing, Ericksons abruptly cancelled all their contracts with the GLA, but in December 2012,
the GLA partially amended and renewed their illegal Minnick contract.

On October 22, 2012, GLA Members and Plaintiffs filed in Gallatin County a pending Petition
(DV-12-789C) for Temp. & Permanent Injunction against the GLA Corp. and Board of Directors
to retrain, reverse and prevent a multiplicity of covenant, bylaw contract violations (see “Exhibit
CD” CD format) regarding two issues 1. retrain unauthorized/illegal GLA election practices
since 2011-2012 & beyond, and 2. restrain new assessment charges starting 2013 for the first
time ever upon member guest houses.

On Oct. 23, 2012, TRO petition & summons served on the GLA Defendants by & process server.
On Nov. 6, 2012, Defendants submitted 2 motions: 1. a venue change motion, 2. and a motion to
dismiss only half of the petition regarding election practice/fraud for a false assumption that
there is lack of status quo due to 16 yeats of using the same election practices ot violations.
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On Nov. 16, 2012, Plaintiffs submitted their “Reply to GLA'S TRO motions” answet t0 GLA’s
venue change motion ¢ to GLA’s motion to dismis: 12 the TRO Petition {re; electi
On Nov. 17, 2012 Defendants were serviced this Plaintiffs’ motion reply.

Dec. 1st, 2012 (14 days after this service), was the deadline for GLA Plaintiffs to give final
pleadings regarding their motion to dismiss. However, GLA Defendants failed to do 80, and
GLA’s motion to dismiss is deemed denied 60 days from the date of filing (Nov. 7th); which is
Jan, 7th, 2013,

On Nov. 26, 2012, Defendants submitted a change of council potice.

On Nov. 29, 2012, Defendants submitted their Reply brief for Venue change.

On Dec. 1, 2012, Plaintiffs submitted notice agreeing with venue change to Park County.

On Dee. 4, 2012, Plaintiffs filed a “Motion for Declaratory Judgment & Notice To Join TRO.”
On Dec. 18, 2012, Hon. Judge Brown’s Order granted venue change to Park County.

On Dec. 19, 2012, Defendants submitted their “Response 1o Plaintiffs’ Motion For Declaratory
Judgment & Notice To Join TRO;” '

On Dec. 28, 2012, Plaintiffs submitted this reply to GLAs answer 10 the motion & joiner.

27.8-201. Scope of power 0 render declaratory judgments. Courts of record within their
respective jurisdictions shall have power to declare rights, status, and other Jegal relations

elief is or could be clai _No action or proceeding shall be open o
obiectior round that a declaratory judgment cree is prayed for The declaration may
be either affirmative or negative in form and effect, and such declarations shall have the force

GLA Defendants gave answer opposing members declaratory judgment motion for
three reasons as follows, which objections, contrary §27-8-201, are moot or non-issues:

On pages 1-3 of their answer to the declaratory motion, the (LA claims
(per MR.Civ.P, Rule 15) that Plaintiffs are required to amend their complaint in order to request
this new motion for declaratory oF “dispositive ruling, “ or cise this declaratory motion is deemed
a summary judgment pursuant to M.R.C.P., Rule 12(c), MCA.; “Motion for Judgment on the
Pleadings. After the pleadings are closed -- but early enough not to delay trial -- a party may

move for judgment on the pleadings.”)

Alternatively to this declaratory relief, Plaintiffs agree 10 this summary judgment relief.
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Per rule 12(c) above, complaint “pleadings are closed” regarding the guest house
assessment claim due to Defendants failure to give answer or otherwise defend against that claim
and also failed to file a motion to dismiss that claim. As clearly stated in the declaratory motion
at §13, Defendants did not deny, “Defendants motion asked only that the election fraud claim be
dismissed, but not the guest house assessment claim.”

Therefore since pleadings are closed for this undisputed claim, it is just and properly
before this court to grant this declaratory relief to construe and restrain GLA’s unauthorized new

guest house assessments.

aim to co and 1 i ; iz 1i ices;
Such authority is not under rute 15(a)(1) as Defendants claim, Authority for this
declaratory relief claim is under rule 15(a)(2) which says, “ in all other cases, a party may amend

its pleading only with the opposing party’s writien consent or the court’s leave. The court should

Since Defendants refused to consent 10 Plaintiff’s declaratory motion, justice so requires
that the court grant this declaratory relief-new or amended claim regarding the election fraud
issue because:

* rule 12(c) cited above already gives authority to grant this declaratory relief regarding

the other claim against new guest house assessments, for which pleadings are closed;

* also Defendants pleadings & Nov. 2012 newsletter (attached) bave already admited to

their actions regarding the guest house assessments claim and election practice claim.

* Thus the only issues to be decided are declaratory in nature wether or not GLA
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covenants and bylaw contracts are absent such specific language or authority for such

GLA’s actions. More importantly, GLA pleadings do not deny that GLA contracts are

absent such specific language or authority.

Plaintiff members’ declaratory motion per rule 12(c) and per rule 15(a)(2) do justly aliow
this declaratory motion filed after pleadings were closed and as a new/amended claim that “the
court should freely give leave when justice so requires” in this case.

Objection #2: On page 3 & page 5 of GLA’s answer, the second reason stated against the
declaratory motion is based on an error that “the declaratory judgment act’s scope... fwithin
§27-8-202] can not be used to determine whether or not a party is negligent” per GLA Art. V1L

But Defendants again error here since the proper statute is §27-8-201, which does not bar
negligent claims and states, “ Scope of power to render declaratory judgments. Courts of
record within their respective jurisdictions shall have power to declare rights, status, and other
legal relations whether or not further refief is or could be claimed. No action or proceeding shall
be open to objection on the ground that a declaratory judgment or decree is prayed for. The
declaration may be either affirmative or negative in form and effect, and such declarations shall
have the force and effect of a final judgment or decree.”

Also contrary to Defendants statement above, negligent means failing to take proper care
in doing something; which is the same definition for breach of ones duty. Breach of duty is cited

in GLA Article VIII. contract to be construed. This Art. VIIL states and allows for “Liability of a

director: 1. For a breach of the director’s duty of loyalty to the Corporation or its members; 2.

viotation of law;” and more.

Thus pursuant to GLA Art. VIIL as requested, this declaratory judgment is to construe

this contract portion wether or not Defendants were intentionally or negligently liable for breach
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of their duty to the association and/or members regarding election fraud practices and new
unauthorized assessments for new and existing guest houses, being forced on members.

sxx4% More importantly, Defendants unjustly deny this one motion
claim for negligence, yet they utterly failed to deny nor defended against all
the other declaratory motion claims for relief summarized on these pages;

s page 1, “Plaintiffs motion prays for a hearing to prove declaratory relief and TRO relief are just
and necessary to retrain, reverse and prevent a multiplicity of covenant, bylaw coniract violations
by the same Defendants, the GLA/Board of Directors. Authority for declaratory relief is found
under rule 57 and M.C.A. Tile 27, Chapter 8,...”

= page 2, “This declaratory relief motion is to construe rights cited in GLA confracts pursuant to
27.8.203" and “this motion is to obtain Plaintiff members’ declaration of contractual rights,
status, or other legal relations cited thereunder the TRO/affidavit; thus necessarily enjoined to
this motion. Also pursuant to §27-8-313, MCA., Plaintiffs pray the TRO/affidavit petition used in

j {! ! i Lb

o page 5, § 10-11, “Thus it is necessary to restrain, nuilify, thereby prevent a multiplicity of more
such unauthorized GLA election practices and also restrain new assessment charges upon
member’s guest houses for the first time ever Jan. 1, 2013... These undisputed Defendant
actions will no doubt continue unless restrained and found to be contractual violations.”

o page 6, § 12 & 14, “the TRO is in support of this declaratory motion and [is] supplemental
relief” “94, 910 & this quote at 11 of the TRO prays “to “maintain the status quo” [and for]
thereby restraining the Defendants violations of member rights under GLA Bylaws, Covenants,
Articles, and statutes,”

» page 7-8, claims summarized in the conclusion “to obtain all such declaration of rights, status,
or other legal refations cited thereunder GLA contracts, and TRO/affidavit.”

Finally, the GLA Defendants “Response” brief did not give any specific pleadings against
the TRO joiner motion supporting and supplemental relief to this declaratory motion. Justice so
requires that Plaintiffs’ declaratory motion & claims for relief be granted by the court, also
because the pleadings are closed regarding the undisputed guest house assessment claim.

Regarding Defendants motion to strike so called “censure letter regarding Richard Bolen:”
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This letter in question attached to Defendants Dec. 19th “Response” brief is a letter that
Richard Bolen himself wrote on Oct. 24th to all GLA members. This Bolen letter was explained

simply as relevant evidence for venue pleadings showing a Bozeman address used in this GLA

Plaintiffs yet counter and move the Court to strike Defendants Dec. 19th declaratory

motion “Response” on page 6,, lines 7-18, which personally attacks O’Connells without cause or
evidence by falsely claiming Bolen’s letier was “presented to harass Mr. Bolen” “for the purpose
of harassing and embarrassing Mr. Bolen” and false statement that “Plaintiffs emailed this letter
to members of the GLA accusing Mr. Bolen of illegal and fraudulent conduct.” This is absolutely
ridiculous and false considering the fact that Bolen wrote and signed this letter and addressed his
letter to all “GLA Members,” after which the GLA Defendants mailed this letter to all members.
By this letter, Bolen and the GLA Defendants are the ones that harassed and embarrassed
O"Connells in that letter by accusing O’ Connells on page 3 of being “another party with
vindiétive purpose.” and giving this letter full of untruths to all their friends and neighbors as
GLA members. Thus in the interest of justice, O’Connell as Plaintiffs request the Court Order the
Defendants Dec. 19th declaratory motion “Response” on page 6, lines 7 through lines 18 be
stricken from the record.
CONCLUSION

On page 4 of Plaintiffs declaratory motion it states, “it is no surprise that the same

Defendants for this fifth case historically and repeatedly have breach its contracts with members,

and breach their duties per GLA Art. VIIL, deny its members due process rights per GLA Bylaw
X1., nor attempt to settle or mediate as Plaintiffs repeatedly request, nor seek any preventative
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measures before litigation, resulting in this multiplicity of {litigation] injuries, liability, and
enormous legal costs paid by the Association further harming members and Association.”

This cost saving and time saving declaratory relief is justified for the GLA Defendants
repeated, unabated, and continued contract violations against its members.

This motion is also appropriate and Defendants objections are moot or non-issues, since
Rule 12(c) and rule 15(a)(2) also allow this declaratory motion filed after pleadings were closed
and as a new/amended claim that “the court should freely give leave when justice so requires.”
Plus the fact that Defendants deny justice by denying one motion claim for negligence, yet they
failed to deny nor defended against all other declaratory motion claims for relief cited above.

Also, the GLA Defendants failed to deny that this motion for declaratory “judgment will
terminate the controversy or remove an uncertainty” regarding GLA contracts, as pursuant to
§27-8-206, MCA.

Defendants 3rd and final motion objection due to their requested need for more discovery
is also moot, or a non-issue, because there is time for more discovery AFTER this declatatory
motion is granted, as agreed to by Defendants “Response™ brief on page 6, “to continue
Plaintiffs” Motion” if discovery is allowed to continue AFTER the declaratory motion is granted
and BEFORE the declaratory judgment is issued or a hearing is held thereon.

Again, the only issues to be decided are declaratory in natare as GLA Defendants readily
admit to their actions (in Nov. newsletter attached); which two issues in the TRO complaint &
declaratory motion need to be construed and retrained; “1. unauthorized/illegat GLA election
practices since 2011-2012 & beyond, and 2. new assessment charges starting 2013 for the first
time ever upon member guest houses.” Over all, as per 27-8-102, MCA, the stated purpose of

declaratory relief “is declared to be remedial; its purpose is to settle and to afford relief from
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uncertainty and insecurity with respect to rights, status, and other legal relations; and it is to be
liberally construed and administered.”

Plaintiffs pray the court liberally grant, construe, and administer its remedial motion for
declaratory relief (or alternatively summary relief), either of which will finally settle those
particular GLA contract disputes.

DATED this 28th day of December, 2013.

Signed / /f/u(// < & W&gned 7/% //7 /?Wﬁ

Daniel O'Connell Valery Ofonnelt

Certificate of Service
We, Daniel & Val O'Connell, swear that a true and correct copy of forgoing document(s)
were sent to the following parties via certified mail on this same day to:

Sixth Judicial District Clerk of Court The GLA atiorney of record
414 E. Callender St.
Livingston, Mt. 58047

By /%M////f OW

D&nie! O'Connell

page 2 of 9



Gias&onburg Landowners Association
Newsletter - November 2012

Bﬁmteawwym&mmﬂmim 16, 2032 Armual
Mueting and Elections was well amended, Minnick Mauagement
assisted in handling the meny duties requined 10 bold the mesting
snd run the elections, along with board members and sumerous
volunteers. We offer our sincere appreciation and thavks for all
of their hard work and commmmity spiritt

We welcome the following divectin and ombudsaren who were
sleoted 10 serve two-year tsrms on the Glastonbuey Bosnd of
Directors, anﬂmywtﬁmsfwﬂmbudmn

Spwxﬁemngm% fwmmmﬁmws

Alysss Allen: 65

Laurs Bolse: 45
Ianetﬁwlmn* 62 Tim Brocket: 31
Dianiel O*Counell: 9 Rick Bpallome: 35

Valery O’Connell: 8
Sheridan Stenberg: 68
Bob Wallace: 1
Ron Wartiman: 1
Omhu&mut&mdw
M:mmBa:kw 58 (lmmmmd:mfmm)
amwm 75 (nb write-in votes for NG

These voluntesr positions sre a way that landowners can

. pariicipate in bettering our commnnity, snd we thank all who
Ten for elestion for being willing to serve.

Kenneth Haug, Paul Ranttslo and Wiiltiao Smith from North
McBﬁdeﬁmSmﬁG&mhmymwwpleﬁng&emm

dmmmmmn em@&tefmﬁwmbﬁmpoaﬁim
Vaoting has been done this way since the GLA’s inception, and iz

Mm@ﬁm&mmiﬂylﬂ&%ﬂeﬁu slarting in

January 2013, assessments are to be paid in the following
manner in oider to be in strict compliance with the Covenants:

-w-v—Wﬂwan-.uumou»uu~~m~mwmmmmmm-*&uwwmwmw

e 2

1) Paid in fall by the end of Jamumry, or
2) Paii in oqual quantesty payments by Jamuery 31, Agail 21,
~ July 31, and October 31.
" As stated in the Coveusnts, there is a 30-dsy grace period fos
paymeats, aftor which a 5 peroent peoalty and 1.5 percent
engnthly figerest will begin to acorue.
pEEmEeTS are 00 hega‘id i

To ensure that the timing of kow ass
enclosed an sssessment payouent policy for your review.

best of By ability.
Smmummmdwmpnmefsdwﬂmgm
(mnﬁzmmﬂmabh%mm&ham} the board
has determined that guesthoneeq ave to be sgpepsed o dwelling
unite. Landowners with guesthonses will see thin reflecied on
thedr Jonuiary 2013 statements.

mm!WcmmmWw@chmcﬂmi’m{
Assistant service (o provide timely road sondition reports during
. mwmastﬁaemw&mdasemmmmfww
whowishtooaliin,

I you ave intevested, sitoply dind the GLA’s voicemsi! phone
Wmﬁl% and press the appropeiate extension fo

by our snow removal employees and contractors 5 progress is
made. Please do not call these people directly as fis would

become bordensome and dstrarcting to them =5 fhoy sttt @
do their work. For fature refevence, you may cot off the bottom
of this page aad keep the phone and extension nombers kandy.

Note: If you wish to receive monthly board meeting agendes and
WMWMWMMMM
natne 604 e-mail sddress fedtich will be kept confidential).

Mmgmm ANRARNCLIIEN gmiﬂs

YUpper South Ghﬁasnbury Road Tnformation: Ext. 168
PO Box 1302 ~ Bozeman, Mentts SY771 - {(£085) 5567187 ~ (306} 431-0003 « wow FLAMTog « adnb@OLAMT org



